




 

Appropriations Act, Pub. L. 105-83, that, "notwithstanding any other provision of law," amounts 
credited to the Fund, may be transferred to any account, including "payments to non-Federal 
trustees," to carry out provisions of negotiated settlements and other actions for restoration 
activities under the appropriate statutes. See 43 U.S.c. 1474b-1.2 

In this rather unique situation involving joint Federal-non-Federal recoveries and statutory 
language envisioning administration of such joint recoveries by the Fund, it is our opinion that 
the transfer of monies from the Fund at the direction of a trustee council, made up of Federal and 
non-Federal trustees, to a participating non-Federal trustee, does not constitute "Federal 
assistance" or a "Federal grant," as would typically disqualify such funding from being used asa 
match for Federal grant programs. This same result would apply to similar monies distributed 
from a court registry account. 

Conversely, however, it is also our opinion that monies transferred from the Fund to a Federal 
trustee agency pursuant to the authority in the Fund appropriations language, and subsequently 
paid to a non-Federal entity pursuant to other federal authorities, would not be able to be 
characterized as "non-Federal." Thus, to exercise the ability to use jointly-recovered monies 
deposited in the Fund as a non-Federal share, they must first be paid from the Fund to a 
participating non-Federal co-trustee. 

Again, we point out that it is ultimately up to the awarding Federal agency to make 
determinations as to matching requirements of their specific grant programs. Additionally, while 
this opinion concludes that monies distributed from the Fund to a non-Federal trustee under 
certain conditions may be considered "non-Federal" for purposes of matching Federal grants, we 
do not address or characterize the "Federal" or "non-Federal" character of these funds for any 
other purposes. 

If you have any further questions regarding this opinion please feel free to contact me or Larry 
Mellinger, of my staff, at 202-208-6172. 

2 Funds are transferred to federal agency trustees in the form of a non-expenditure 
transfer, while funds to non-Federal co-trustees are transmitted via check or equivalent wire 
payment. 
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